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ABSTRACT (100-150 WORDS) 
In 2009 the New Zealand Rules Committee introduced a set of what were intended to be easy-
to-use court forms. They were hoping to increase access for litigants in person and ensure 
proceedings could be commenced economically. The forms, however, lasted only five years 
before being withdrawn due to “widespread dissatisfaction” and pleadings were reinstated. 
This paper traces the history of the reform development and withdrawal, as well as analysing 
forms that were filed in the District Courts from 2009 to 2014, arguing for the need to move to 
evidence-based civil justice reform. It identifies three key issues that need to be addressed in 
any future reforms: having adequate information about court users; testing proposed 
innovations thoroughly; and planning evaluation. It draws on design-based thinking to consider 
how to address these issues in the future. In addition, the article considers what might have 
been learned about form design, had testing and evaluation been carried out. It concludes that 
reform bodies need the resourcing to be able to carry out testing and evaluation, as well as 
access to data about court users. This resource will make reform more expensive initially, but 
will ultimately mean building a system that responds to users’ needs and works towards the 
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There is much current concern about access to the civil justice system. Altering procedural 
rules has been a key tool for trying to alleviate the barriers to access for more litigants, and 
ensure efficient use of court resources. Among the litigants needing access are litigants in 
person (LiPs). Supporting LiP access is a complex puzzle for procedural committees who must 
also respond to the needs of represented litigants and the judiciary. While reforms may be well 
intentioned, not all achieve their aims. Examining failed court reform can provide important 
lessons for the design of future reforms. That is what I propose to do here, focusing on the 2009 
reform introduced to the District Courts of New Zealand by the Rules Committee (2009 
Reform).1  
 
The 2009 Reform had laudable goals. Importantly, for our purposes, these goals included 
increasing access for litigants in person (LiPs) and ensuring proceedings could be commenced 
economically.2 In pursuit of these goals, a key component of the 2009 Reform was abolishing 
traditional pleadings and introducing a set of forms for initiating and responding to claims. One 
of the forms designed to exchange key facts and evidence, without the need for discovery, was 
the “information capsule”. The novelty of this term meant this aspect of the 2009 Reform 
became known as the “Information Capsule Rules”.  
 
Despite high hopes, the Information Capsule Rules had a brief life. In 2014, the Rules 
Committee scrapped the Information Capsule Rules and reintroduced traditional pleadings,3 
after concluding that “the reforms had not been successful” and that there was “widespread 
dissatisfaction” with them.4 Other aspects of the 2009 Reform survived, and indeed may be 
very useful and innovative, such as the short form trial procedure and early judicial settlement 
conferences. Unfortunately, they have not been well used, perhaps tarnished by the failure of 
 
 
1 District Courts Rules 2009. The District Courts have subsequently been merged and there is now a single 
District Court of New Zealand. 
2 Courts of New Zealand Rules Committee, Ministry of Justice, Rules Committee Consultation Paper (2004) 
12–21. 
3 District Court Rules 2014, Part 5. 
4 Courts of New Zealand Rules Committee, “Improving Access to Civil Justice: Further Consultation with the 




the Information Capsule Rules. As the Rules Committee observed in 2021, “part of the reason 
for the [District] Court’s apparently diminished role in the civil justice system may have arisen 
as a consequence of the reforms to the Rules in 2009”.5  
 
Understanding why this important reform programme had this unsuccessful element—an 
element which may ultimately tarnished the whole endeavour—is an important opportunity for 
moving towards evidence-based rule making. Implementing reform programmes without a 
proper evidence base has been identified by other scholars: leading commentators have 
criticised the Woolf Reforms6 and other major programmes of reform for proceeding without 
evidence.7 Commentators continue to call for evidence-based civil procedure reform in a range 
of contexts.8 The process of developing the District Courts Rules 2009, and the return to 
traditional pleadings in 2014, provides an evidence base for future reform, as well as cautionary 
lessons in reform processes to increase access to justice. Gathering this evidence base and 
learning the lessons from the 2009 Reform is particularly pressing given the Rules Committee’s 
current consultation on another major rule reform to increase access to justice.9  
 
An important aspect of the evidence base that can be derived from the 2009 Reform relates to 
designing court filing to meet the needs of LiPs. Globally LiPs are a growing group of court 
users and many jurisdictions are experimenting with initiatives to assist them. One trend is 
online courts, which aim to create systems enabling direct filing by LiPs.10 While the 
Information Capsule Rules used paper-based rather than online forms, the form design offers 
lessons in what to do—and what not to do—when making a court process accessible to LiPs.  
 
The analysis is based on two sources. First, the records of the Rules Committee, including 
 
 
5 Courts of New Zealand Rules Committee, “Improving Access to Civil Justice: Further Consultation with the 
Legal Profession and Wider Community” 14 May 2021 at [53]. 
6 Michael Zander, 'The Woolf Reforms: What’s the Verdict?' in Déirdre Dwyer (ed), The Civil Procedure Rules 
Ten Years On (Oxford University Press, 2009) 417-433. 
7 Hazel Genn Judging Civil Justice (Cambridge University Press, Cambridge, 2009) at 62-63. 
8 Deborah L. Rhode, 'Access to Justice: A Roadmap for Reform' (2014) 41(4) The Fordham Urban Law Journal 
1227-1257, 1252-1254; John Peysner, Access to justice a critical analysis of recoverable conditional fees and 
no win no fee funding (Palgrave Macmillan, 2014) 151-155; Fabien Gélinas, Foundations of civil justice: 
toward a value-based framework for reform (Springer, 2015). 
9 Rules Committee, “Improving Access to Civil Justice Initial Consultation with the Legal Profession” 11 
December 2019 (initial consultation closed 20 September 2020; consultation is ongoing).  
10 “Although it is not a defining purpose of online courts to exclude lawyers from the process of litigating, they 
are generally conceived as a service that can be used without formal legal representation” Richard Susskind, 




minutes from 2002-2015 (the dates which encompass all the discussions of the 2009 Reform), 
consultation papers, and submissions.11 These offer a contemporaneous record of the 
implementation and subsequent amendment of the 2009 Reform. I note that the minutes and 
accompanying tabled documents provide only a partial view, offering us a glimpse rather than 
the sort of understanding that might be available to someone who was around the table at the 
time. I therefore use these cautiously and with an acknowledgement that there may be further 
detail that is missing from the minutes.  
 
The second source is the records for 97 defended District Courts proceedings filed under the 
Information Capsule Rules, retrieved from the registries of three District Court locations (Case 
Sample).12 Each case in the Case Sample contained at least the initiating “Notice of Claim” 
form and the “Response by Defendant” form. Depending on how far through the process the 
claim ran, some also contained the “Information Capsule” for the plaintiff or for both parties, 
a form that elicited the plaintiff’s response, any settlement offers, further facts, documents, and 
“will say” statements for witnesses. Some files also had a “Notice of Counterclaim”, “Response 
by plaintiff (for counterclaim)”, along with further “Information Capsules” in support or 
defence of the counterclaim.13 Together I refer to these documents as “the Forms”.  
 
Using the qualitative software package NVivo, I coded each form in the Case Sample for 
whether it was completed by a LiP or a lawyer. This allowed comparison within NVivo of 
commonalities and differences between the groups. I analysed a subset of 21 claims in a 
detailed qualitative inquiry. Analysis was conducted from the standpoint of a legal reader, 
drawing on my experience in practice as a practitioner.14 I asked myself: Can I understand this 
document? What is clear and unclear? Confusing? Individual questions were also coded to 
allow comparison of how each group responded to the form on a more granular level. I read 
both the PDF file, so I could experience the document as the court and opposing party would 
 
 
11 The minutes from 2002-2009, along with consultation papers and other materials, were obtained from the 
Clerk to the Rules Committee. The minutes from 2009 to the present day were accessed via the Rules 
Committee website. 
12 Access to the files was negotiated with the Chief District Court Judge and the method was approved but the 
University of Otago Ethics CommitteeUniversity of Otago Human Ethics Committee approval for “Aotearoa’s 
Future Courts: Accessibility in an Online Court” file 17/157. 
13 The number of accessible files was reduced by the fact that in two registries the files were in the process of 
being moved to off-site storage or to a new building. Every defended file that was accessible was scanned using 
software on iPads. 




experience it, and coded the Microsoft Word file so analysis could easily be carried out across 
the larger data set.  
 
Drawing on these sources, the first section of this article traces a brief history of the 2009 
Reform. The next section identifies three key issues with the 2009 Reform: (1) uncertainty 
regarding court users; (2) lack of testing with users; (3) lack of planned evaluation. The third 
section of the article then analyses what would likely have been learned if testing and 
evaluation had been carried out—lessons that are applicable to reform processes in the future: 
(1) do not ask lay people to think like lawyers; (2) do not expect lay people to understand legal 
terms; (3) design to reduce repetition and length; (4) design for varying levels of complexity 
in proceedings.  
 
PART I: A BRIEF HISTORY OF THE 2009 REFORM 
The Rules Committee is a statutory body responsible for writing the procedural rules of all the 
New Zealand courts (but not tribunals).15 The membership consists of the Chief Justice, several 
heads of bench, the Attorney General and Solicitor General, the Chief Executive of the Ministry 
of Justice (or their nominees), and two lawyers nominated by the New Zealand Law Society 
and approved by the Chief Justice. It is a part-time body that meets four to five times a year.  
 
The genesis of the 2009 Reform appears in 2002 under the agenda item “overall review of 
Court rules”. Within this discussion is reference to a paper penned by Chris Finlayson to the 
Rules Committee, urging the Committee to “step back and consider the ‘big picture’”.16 Chris 
Finlayson began his term on the Rules Committee as a lawyer-member but was then elected to 
Parliament, appointed Attorney General (from November 2008 to October 2017) and continued 
his membership of the Rules Committee in that role. When his paper was tabled at the Rules 
Committee in 2002, the Committee accepted this need to see the “big picture” but noted that it 
was “a part-time body and that it was essentially reactive in nature … the main problem here 
was one of manpower constraints”.17 This is an important point. The Rules Committee is not 
 
 
15 It was established by Judicature Act 1908 (NZ) s 51B and continued by Senior Courts Act 2016 (NZ) s 155. 
More information about the function of the Committee can be found at Courts of New Zealand, About the 
Judiciary: Rules Committee < https://www.courtsofnz.govt.nz/about-the-judiciary/rules-committee/>.   
16 Courts of New Zealand Rules Committee, ‘Overall review of Court rules’ (2002) Minutes of Rules 
Committee meeting 1 July 2002 8. 
17 Courts of New Zealand Rules Committee, ‘Overall review of Court rules’ (2002) Minutes of Rules 




well-resourced to implement evidence-based reforms. It did not have a standing budget for data 
analysis or testing of its reforms, and there was very limited available data on civil justice. This 
remains true today. It had to press on with reform, however, given this is its core function, and 
a working group was established to look at revising rules and recommending the preferred 
option.  
 
A three-stage consultation then took place between 2004 and 2008: the District Courts Claims 
paper18 (2004 Consultation Paper), District Courts Claims follow-up paper19 (2005 
Consultation Paper), and Revision of District Courts Rules paper20 (2007 Consultation Paper). 
These papers record the reform proposal as being aimed at producing a “radically new regime 
for the management of claims in the District Court”,21 and that the procedure should assist in 
exposing strengths and weaknesses of the case at the commencement of litigation to ensure 
proportionality.22 The papers emphasised that 94 per cent of District Courts claims were 
disposed of before a defence was filed and therefore plaintiffs should be able to “give notice 
of their claim simply and economically”.23 For the six per cent that did proceed, the objective 
was to facilitate early exchange of basic information to facilitate settlement.24 
 
Throughout this consultation process, LiPs were fore-grounded as a key concern as the 
Committee believed half of all District Court litigants were self-represented.25 A process, 
therefore, was needed which was accessible to lay people, as well as reducing the cost of getting 
a dispute to the point where meaningful settlement negotiations could occur.26 The Information 
 
 
18 Courts of New Zealand Rules Committee, Ministry of Justice, Rules Committee Consultation Paper (2004). 
19 Courts of New Zealand Rules Committee, Response of District Courts Claims Sub-Committee on Submissions 
on Rules Committee Consultation Paper Issued 23 August 2004, (18 April 2005). 
20 Courts of New Zealand Rules Committee, Ministry of Justice, Rules Committee Consultation Paper: Revision 
of District Courts Rules (2007). 
21 Courts of New Zealand Rules Committee, Ministry of Justice, Rules Committee Consultation Paper (2004) 2. 
22 Ibid. 
23 Courts of New Zealand Rules Committee, Ministry of Justice, Rules Committee Consultation Paper: Revision 
of District Courts Rules (2007) 6. 
24 Ibid. 
25 Judge Kellar evaluating the impact of the District Court Rules on access to justice in that Court's Civil 
jurisdiction (C 20 of 2019) at [6] 
26 The minutes and consultation papers emphasise the need for a process that “could be pursued with relative 
ease by lay people” (2004 Consultation paper 21), the forms to be “user-friendly” (2007 consultation paper 
[17]), “Stylistic changes aim to reflect modern drafting practices and to make the Rules more accessible to the 
legal professional and lay litigant alike” (2007 Consultation paper at 1), and that the forms must be “user-
friendly and intuitive for practitioner and lay litigant alike” Courts of New Zealand Rules Committee, ‘District 




Capsule Rules were intended to attain those objectives,27 with a key component being the 
Forms: 
The goal is to make the forms very easy to use so that those without legal knowledge 
can commence legal proceedings in the District Court. The Sub-Committee 
recommends that input be sought from lay people and professional writers when the 
forms are drafted.  The forms will avoid the use of any legalese.  Technical terms, such 
as ‘working days’ will be defined.28  
 
The 2009 Reform came into effect in late 2009, some seven years after the need for the reform 
was first mooted. Concerns about the 2009 Rules, and specifically about the Information 
Capsule Rules, began to emerge soon after their introduction. While some aspects were “met 
with acclaim amongst the legal profession”, other areas were not considered a success, 
including the Information Capsule Rules which were the focus of “special criticism”.29  
 
At the same time, the Ministry of Justice were undertaking a major reform to the structure of 
the courts.30 This involved significant changes to registry staffing and a loss of subject specific 
knowledge in the registry offices (staff were expected to be generalists rather than specialists). 
This meant that staff who might otherwise have supported LiPs in using the Forms were no 
longer available to do so.   
 
Simultaneously, there was growing concern from the profession who were highly critical of 
the Forms. Reform therefore became urgent. The Rules Committee undertook a further 
consultation process which concluded that the Forms should be abolished and pleadings 
reinstated.31 In early 2014, the Rules Committee agreed to the draft District Court Rules which 




27 Judge Kellar evaluating the impact of the District Court Rules on access to justice in that Court's Civil 
jurisdiction (C 20 of 2019) at [6] 
28 Courts of New Zealand Rules Committee, Ministry of Justice, Rules Committee Consultation Paper (2004) 32. 
When the 2009 Rules began to be scrutinised after their introduction, there was also reference to the aim of 
developing forms for LiPs: “[the forms were] written with the general court user in mind rather than members of 
the profession”. Courts of New Zealand Rules Committee, ‘District Courts Rules reform’ (2010) Minutes of Rules 
Committee meeting 29 November 2010 4. 
29 Judge Kellar evaluating the impact of the District Court Rules on access to justice in that Court's Civil  
jurisdiction (C 20 of 2019) at [8]. 
30 Ministry of Justice, Annual Report, 2012-2013 at 4 
https://www.justice.govt.nz/assets/Documents/Publications/moj-2012-13-annual-report.pdf.  
31 Courts of New Zealand Rules Committee, ‘District Courts Rules Review (Agenda item 3)’ (2012) Minutes of 




Despite this move back to traditional pleadings, the District Court’s civil jurisdiction has 
continued to be under-utilised. This has been one of the motivating factors of the large scale 
reform process the Rules Committee began in 2020 and is continuing to consult on. In the next 
part of this paper, I turn to the lessons that can be drawn from the 2009 Reform lessons, which 
could be applied to the 2021 reform process, or to any other rules reform process that aims to 
increase access to justice.  
 
PART II: IDENTIFYING KEY ISSUES WITH 2009 REFORM FOR ACCESS TO JUSTICE 
In analysing the reform process and Case Sample, I have identified three key issues that explain 
the failure of the Information Capsule Rules and that should be addressed when undertaking 
future reforms. It is important to note that the Rules Committee was not resourced to be able 
to address these points as they relate to availability of data and carrying out testing and 
evaluation. This needs expertise and funding but, as noted, the Rules Committee is a part-time 
committee with no structure in place to support this type of research. My intention in 
conducting the analysis, therefore, is not to criticise the Rules Committee but to make the case 
that it is critical the Rules Committee is provided with this resource for reform projects now 
and in the future.  
 
Uncertainty regarding court users 
The first critical issue was uncertainty and shifting information about who would be the users 
of the Information Capsule Rules. According to the background documents, the reforms were 
aimed at two audiences: LiPs and lawyers. There was less mention made of judges, who were 
also key users in that, while they did not need to complete the Forms, they did need to be able 
to read and understand them. In general though, this dual focus on lawyers and LiPs was a 
positive development, acknowledging that LiPs are an important group of litigants with 
differing needs to represented litigants. What was problematic, however, was that there seems 
to have been confusion over who and how many made up the LiP group.  
 
The 2009 Reform had proceeded on the basis that 64 per cent of District Court plaintiffs were 
LiPs.32 Discussions after the 2009 Reform were introduced reveal that the Rules Committee 
 
 
32 Courts of New Zealand Rules Committee, ‘District Courts Rules Review (Agenda item 3)’ (2012) Minutes of 




assumed this meant individual LiPs or LiPs acting in their personal capacity. The Ministry of 
Justice reported LiP figures to the Rules Committee in October 2012. These figures separated 
out individual LiPs (what they call “true” LiPs) from non-natural persons filing without counsel 
or with in-house counsel not on the record (corporate LiPs): “debt collecting agencies, the IRD 
[Inland Revenue Department] and banks”.33 The minutes record that the “true number of self-
represented litigants who file notices of claim was 7.15% for the financial year 1 July 2010 to 
30 June 2011”.34  
 
This seems to have come as a surprise to the Rules Committee in 2012, but perhaps it should 
not have. Their 2004 Consultation Paper notes that “The Sub-Committee was surprised to learn 
that one “user” (representing a variety of mainly commercial creditors [Baycorp Advantage]) 
initiates nearly one-half of the court’s business”.35 This did not trigger a more detailed inquiry 
of the kind the Ministry of Justice undertook in 2012, looking at the number of “true” self-
represented litigants versus corporate LiPs. Instead, the reform project proceeded with the idea 
that there were a large group of individual LiPs.   
 
The figure of 7.15 per cent presented an incomplete picture, however. The figures given to the 
Rules Committee in 2012 suggests that 26.13 per cent of the claims that were defended had 
“true” LiP plaintiffs at the time of filing.36 This is important because defended cases, while 
only a small amount of the District Courts’ overall work, are the cases that generate the most 
work. While pleading a case may be difficult for many LiPs, if the other party then admits 
liability or presents no defence, the case is swiftly brought to an end. Cases that are defended 
are more complex. Furthermore, we do not know how many defendants in actively defended 
cases were LiPs; the 7.15 per cent figure only included plaintiffs.  
 
The short point is that the Rules Committee embarked on a major reform with incomplete 
information about who would use that reform. Once they realised that the type of LiP they 
imagined as the majority user was in fact a minority user, they decided to refocus on lawyers’ 
 
 
33 Internal Memorandum to The Rules Committee 18 September 2012 at 1.  
34 Courts of New Zealand Rules Committee, ‘District Courts Rules 2009 Reform’ (2012) Minutes of Rules 
Committee meeting 1 October 2012 6. 
35 Courts of New Zealand Rules Committee, Ministry of Justice, Rules Committee Consultation Paper (2004) 
14. 




needs, as will be discussed below.37 This was surprising because even though the group of 
users (“true LiPs”) was smaller than the Committee had envisaged, this did not need to detract 
from the aim of the reform to increase accessibility to LiPs. It might, however, have stimulated 
engagement with key questions of access to justice: does a proportion of 7.15 per cent of “true” 
LiPs mean that their needs should be ignored because they are a small group? If 7.15 percent 
is too small a group to justify a focused reform, at what point do their needs become important? 
Would designing a process that is supportive of their needs increase the number of LiPs and if 
so, is that an aim of the reform? These are difficult questions but if the aim is to increase access 
to justice, then they are questions that need to be wrestled with at the outset, when designing a 
reform. Without the information to support them, reformers are not alerted to the need to 
answer these questions and are not well-equipped to engage in the discussion.  
 
Lack of testing with users 
Having identified who the users of the reform were going to be (even if based on incomplete 
information), the next step should have been to test the reform with all of those user groups. 
The 2009 Reform did involve some testing but it occurred very late in the process and was very 
limited. This again was likely the result of resourcing constraint—it is expensive to fully test 
an initiative of this scale—and was also impeded by timing constraints. 
 
Despite more than five years spent developing the 2009 Reform, the Forms were not drafted 
until the final months of the reform process. The idea of the forms appeared in the 2004 
Consultation Paper,38 and was discussed in 2005 meetings, although with the observation that 
“The sub-committee has not yet turned its mind to changing the necessary forms”.39 Prototype 
forms were developed in 2006 and the Judges working on the rules reform noted that they 
would be “asking selected highly experienced civil practitioners to carefully examine them as 
to workability”.40 Note the intention here to consult highly experienced practitioners rather 




37 See footnote 72 and accompanying text. 
38 2004 Consultation Paper [6]. 
39 Courts of New Zealand Rules Committee, ‘District Courts Rules Reform’ (2005) Minutes of Rules Committee 
meeting Monday 23 May 2005 3.  
40 Courts of New Zealand Rules Committee, ‘Rules Reform’ (2012) Minutes of Rules Committee meeting 4 




The 2007 Consultation Paper did not, however, include any draft forms but only stated: “It is 
proposed to engage specialist assistance to ensure ‘user-friendliness’ so that they will best help 
to achieve the object of the reforms”.41 In early 2008, the minutes record “the Forms have not 
yet been drafted as they are dependent on the main body of rules”,42 and at that time, 
consultation was still being accepted on the main rules.  
 
It was not until December 2008 that a record of draft forms appears: “There is an indicative set 
of Forms which will be forwarded to the Ministry of Justice for discussion. Professional 
drafters are needed to ensure Forms are user-friendly”.43 In February 2009, eight months before 
the Rules came into force (and four years after consultation began), an update was given on the 
drafting the forms: 
        
The Ministry of Justice has engaged consultants to draft the first four forms and they 
will be tested with lay litigants and the profession. Publishers Thompson Reuters and 
Lexis Nexis have indicated that in order to update their publications, they would need 
the final version of the Rules by April [2009].44  
 
By April 2009, however, the forms had not been finalised. The Rules Committee were told 
that: “Progress was being made on the forms for the new DCRs [District Courts Rules]. … The 
final Rules and forms will be sent round to members to comment on the forms”.45 The Forms 
discussed in April 2009 did not include the counterclaim forms and counterclaim information 
capsules; these were not recorded as being drafted until July 2009.46 The fact that the Forms 
came so late in the process meant very little opportunity to consult and iterate on their design. 
While they were intended to be user-friendly and simple, there was very little time left in the 




41 2007 Consultation Paper [16] 
42 Courts of New Zealand Rules Committee, ‘District Courts Rules 2007’ (2008) Minutes of Rules Committee 
meeting 11 February 2008 2.  
43 Courts of New Zealand Rules Committee, ‘District Courts Rules’ (2008) Minutes of Rules Committee meeting 
1 December 2008 2.  
44 Courts of New Zealand Rules Committee, ‘District Courts Rules 2008’ (2009) Minutes of Rules Committee 
meeting 9 February 2009 2.  
45 Courts of New Zealand Rules Committee, ‘District Courts Rules reform’ (2009) Minutes of Rules Committee 
meeting 30 March 2009 [8] (Minutes dated 6 April 2009). 
46 Courts of New Zealand Rules Committee, ‘District Courts Rules Reform (2009) Minutes of Rules Committee 




In June 2009, the Rules Committee received a note from the Ministry of Justice about the 
testing process.47 The note records the Ministry “invested $50,000 to ensure these forms met 
that high standard” and had begun editing the draft forms in January 2009. They used two 
consultants, “Optimal Usability” and “Write Group”. Optimal Usability undertook a 
“discovery phase” about the claim process to “establish the principles to bring to the new form 
design”. Optimal Usability then “conducted extensive user-testing, involving individual focus 
groups of court staff and the general public, to ensure the forms met the objectives of being 
easy to use and accessible to lay litigants”.48 The forms were then adjusted and sent to Write 
Group:  “After thorough review by the Judicial Reference Group, the Field Reference Group, 
and Parliamentary Counsel Office, Write Group made further editorial changes”. The Ministry 
notes that the “forms created achieve the WriteMark, a document quality mark awarded to 
documents written to a high standard of plain English”.49 
 
While this process sounds reassuring, there are some shortcomings evident on closer 
examination. The process did engage the general public (what was thought to be a significant 
part of the intended audience) but not corporate LiPs, unsurprisingly given there was limited 
understanding at the time that they accounted for a large number of users.50 Unfortunately the 
information about the extent of user testing and its focus is not detailed in the note, but the 
emphasis appears to be on “ease of use” and plain language. It is not clear whether the forms 
were tested using various factual scenarios and if the responses given by users in the tests were 
then assessed by judicial officers and lawyers for clarity or to identify problems. Given the 
timelines involved—a matter of weeks between the forms being drafted and the report back to 
the Committee about the testing process—it seems unlikely. There was no time for multiple 
iterations and experimentation with design.  
 
Notably, the user testing did not involve lawyers, the other main audience for the new rules, 
 
 
47 Note prepared by Ministry of Justice regarding new District Courts Rules forms 2 to 6A”, tabled at the Courts 
of New Zealand Rules Committee, ‘District Courts Rules reform, item 6’ (2009) Minutes of Rules Committee 
meeting 8 June 2009 (Minutes dated 23 June 2009). 
48 “Note prepared by Ministry of Justice regarding new District Courts Rules forms 2 to 6A”, tabled at the 
Courts of New Zealand Rules Committee, ‘District Courts Rules reform, item 6’ (2009) Minutes of Rules 
Committee meeting 8 June 2009 (Minutes dated 23 June 2009). 
49 Ibid.  
50 Had they been included, their needs would likely have been very different from either lawyers or individual 
LiPs. I compared a set of 12 forms filed in two cities by IRD Collections Officers. They have no counsel on the 
record so would have been counted as LiPs. This review suggested the IRD used a pre-populated template, where 




even though this had been intended.51 This was problematic in two ways. First, and 
fundamentally, it meant there was no assurance that the forms suited how lawyers would use 
them. The assumption seemed to be that if they were simple, then lawyers could use them and 
therefore lawyer testing was not necessary. Second, by not engaging lawyers in the process, 
there was no—or limited—buy-in from the profession. Lawyers were also not involved in the 
District Courts Rules sub-committee, which consisted of two judges, a Ministry of Justice 
representative and a member of the Parliamentary Counsel Office. Normally there would at 
least be a practitioner on the committee but this was not the case because in April 2006 it had 
been decided that “it was not efficient or effective to bring in a member of the profession, as 
the project is at an advanced stage” and instead feedback was sought via the New Zealand Law 
Society and other professional bodies.52 The review of the Case Sample showed several 
lawyers subverting the Information Capsule Rules by simply stapling traditional pleadings to 
the Forms, suggesting that lawyer buy-in was indeed limited. User-testing on lawyers may not 
have solved this problem, but it might have highlighted the likelihood of resistance and enabled 
the Rules Committee to strategise and amend its approach. 
 
It is also unclear what opportunities judges were given to review the Forms. The report to the 
Rules Committee from the Ministry of Justice states that there was a “thorough review by the 
Judicial Reference Group”.53 This is a cross-bench committee so it involved a review not only 
by District Courts Judges, but by judges from other courts. The records do not state whether 
they worked through examples of completed forms or only looked at the blank draft forms. 
Rules Committee Minutes three years later, in 2012, suggest that the involvement of the 
judiciary was in fact limited: “judges … expressed some concern with the Forms and the lack 
of judicial involvement”.54  
 
This points to the need for testing with judges, LiPs, and lawyers. For it to be effective, the 
testing should have involved actively using the Forms, for example by completing them using 
 
 
51 See footnote 44 above. 
52 Courts of New Zealand Rules Committee, ‘District Courts Rules project’ (2006) Minutes of Rules Committee 
meeting 3 April 2006 (minutes dated 10 April 2006) 4.  
53 “Note prepared by Ministry of Justice regarding new District Courts Rules forms 2 to 6A”, tabled at the 
Courts of New Zealand Rules Committee, ‘District Courts Rules reform, item 6’ (2009) Minutes of Rules 
Committee meeting 8 June 2009 (Minutes dated 23 June 2009). 
54 Courts of New Zealand Rules Committee, ‘District Courts Rules reform’ (2012) Minutes of Rules Committee 




mock claims of the kinds like to be encountered. This would allow users to experience them 
and feedback this experience to the designers. If this process had been followed, some of the 
problems which are discussed in Part III of this article, would have been readily apparent. 
Instead, the 2009 Reform was implemented without the benefit of this information. Nor was 
this information available after implementation as no evaluation was planned, and it is to this 
issue I now turn. 
 
Lack of planned evaluation 
After implementation of the 2009 Reform, the discussion in the minutes from 2010 and 2011 
shows the Committee was interested in how LiPs were experiencing the Information Capsule 
Rules: “From the observations of the court staff, litigants in person seem to be finding the new 
process user-friendly”;55 “It was noted that … self-represented litigants were finding them [the 
new rules] easier to use”;56 “… from anecdotal evidence at least, lay litigants were happy with 
the new rules”.57 However, feedback from lawyers was less positive. By mid-2011 (18 months 
after the 2009 Reform came into effect) the Rules Committee discussed a report that, at least 
in some areas of the country, “there was a groundswell of concern regarding the rules”.58 
However there was no systematic study planned and so only anecdotal evidence was available. 
 
Discussion took place about whether to respond to immediate concerns (one pressing issue was 
the lack of summary judgment procedure) or take a more systematic approach: “Judge Joyce 
would prefer a careful and measured appraisal of the efficacy of the rules given that they had 
been considered thoroughly and were the culmination of some six years’ work”.59 It was 
decided that there would be an immediate review of the pressing concerns, followed by the 
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During this period of review of both the immediate problems and the general efficacy of the 
2009 Reform, there was a significant but not exclusive focus on the views of the legal 
profession. The review on the immediate concerns initially centred only on the profession but 
was expanded to other groups (“banks, insurance companies, finance companies, debt 
collection agencies, Citizens’ Advice Bureaus, etc”)61 on the issue of summary judgment.62 In 
February 2021, a judicial member of the Committee remarked, “this was a deliberately limited 
consultation as it was envisaged that a wider review of the DCR would be conducted this 
year”.63 At the same meeting, “all were in agreement with the Attorney-General’s view that 
this general review is urgent and that the wider policy considerations and aims of the DCR also 
need to be addressed”. Again, the minutes suggest (although possibly inaccurately) an 
emphasis on the profession, with the Chair expressing his “strong belief … that any reform 
needs to be the result of joint enterprise between the Bar and the Bench”.64 Responsibility for 
planning this general review was placed with the Civil Litigation Committee of the District 
Court.  
 
A judge who was part of the Civil Litigation Committee, reported back on the plan for the 
general review at the following meeting in April 2012. The proposal was a general consultation 
with all interested parties, as well as assistance from a university with qualitative research 
“from which the performance of the reforms could be assessed”.65 It appears the suggestion for 
research was not discussed at the April 2012 meeting and the focus instead was on preparing a 
consultation paper. There was mention of need for this to be “a more interactive consultation 
process than usual, particularly if self-represented litigants are to be engaged”.66  
 
By June 2012, the views of judges had been canvassed and it was reported they had concerns 
about the Forms.67 Consultation meetings with practitioners had been held in the main centres 
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and it was confirmed “that practitioners would welcome the option to return to pleadings where 
both parties were represented”.68 The judge who was part of the Civil Litigation Committee 
again “raised the importance of ensuring qualitative research is undertaken on how the DCR 
function in practice, especially in respect of litigants in person”.69 Some Rules Committee 
members had reservations about using the suggested university research centre to conduct the 
research and thought it would be better completed by the Ministry of Justice.70 The Ministry 
of Justice, however, did not have the resources to assist.71 No resolution to this problem was 
found. However, it was at this time (mid-2012), that questions were raised over the number of 
“true” LiPs.72 Once it was decided that the “true” number of LiPs was 7.15 per cent, the need 
for independent research on LiP experience seems to have appeared less pressing; the low 
number of “true” LiPs using the District Courts “vindicated the decision … to not pursue any 
independent research into self-represented litigants in the District Courts”.73  
 
Assessing the efficacy of the 2009 Reform was instead via consultation focused on “members 
of the profession”.74 The Rules Committee note that “the draft rules [amending the 2009 
Reform] were eagerly anticipated by the legal profession. The draft rules had come from direct 
engagement with the legal profession through road shows”.75 Further discussion ensued over 
the year with the October 2013 meeting agreeing that the consultation document about the 
reform “should go out to the profession. If there are problems then the rules should be modified 
following consultation”.76 The turnout for the consultation meetings in November 2013 was 
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reported as being low, “which was ascribed to most practitioners being happy with the 
proposed reforms”.77 
 
The discussion in the minutes during this period from implementation of the 2009 Reform, 
through to concerns emerging, demonstrates the importance of planning for evaluation before 
a reform is implemented. Once concerns emerged, the Rules Committee were only able to 
respond reactively, attempting to find a means to assess whether the rules were working as 
intended, with no resource to do so. This included a lack of access to expertise to determine 
what type of engagement would answer their questions. The only path open to them with the 
resources and time available was consultation with the profession and representative groups 
such as Community Law.  
 
While consultation is helpful in some regards (for example, before a rule change), it is 
insufficient for an evaluation of a rule change. The Civil Litigation Committee had recognised 
the need for evaluative research and/or an “interactive consultation” but this was not taken up, 
partly it seems due to time pressure. While consultation was undertaken, consultation as a 
method for understanding the successes or failures of a rule change is inadequate. It is a process 
that allows for views to be expressed and might form part of an evaluation. Evaluation, 
however, uses social research methods to systematically investigate whether or not a reform 
has succeeded in meeting in reaching the goals stated at the outset.78 The lack of planned 
evaluation process meant that there is no contemporaneous evidence of the successes and 
problems with the reforms and no opportunity to learn from them.  
 
PART III: KEY ISSUES TESTING MIGHT HAVE REVEALED 
The previous section considered the flaws in the process that meant key issues with the Forms 
were not identified either before or after the implementation of the 2009 Reforms. In this 
section, I consider what would likely have been revealed had a more systematic process of 
testing and evaluation been followed. My concern here is that the failure of the Information 
Capsule Rules may have led to a general conclusion in New Zealand reform circles that “forms 
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don’t work”. Such a general conclusion might hold back the development of accessible 
processes in the future, including online processes. The specific issues with the Forms, 
therefore, merit closer attention. There are four key points that I have discerned from my 
analysis of the Case Sample; the first two relate specifically to designing process for LiPs, and 
the second two are of general application.  
 
Don’t ask lay people to think like a lawyer 
A fundamental problem with the Forms was that they were designed from the perspective of a 
legal thinker. The Rules Committee envisaged the notice of claim would require the plaintiff 
to provide “A succinct description of the events or facts justifying the plaintiff’s claim”.79 The 
way that this was operationalised was to design a form to guide the disputant through the legal 
elements of a claim. After eliciting the names of the parties, the Notice of Claim asked the 
following questions: 
 
3A What is the connection between you and the defendant?  
3B Details of the duty the defendant owes the plaintiff  
3C What happened that led to this claim 
3D Facts showing why the defendant should pay or give what is being claimed 
3E Loss suffered by the plaintiff  
 
This follows a pattern of basic facts, law, detailed facts, application of law to facts, outcome. 
It is unsurprising that a legally trained thinker would design the Forms in this way. A frustration 
that judges and lawyers commonly express about LiPs is their “inability to state clearly the 
issues in dispute”.80 Providing the framework for moving through the steps of legal reasoning 
—for thinking like a lawyer—therefore seems like a logical response. However, as Mertz 
demonstrates in her work, this process is a very specific way of reasoning which takes years of 
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The phrase ‘thinking like a lawyer’ is often used in a way that naturalises this process, 
characterising lawyers as possessors of an overarching and superior analytic ability 
rather than as experts in one profession’s specialised way of processing relevant 
information.  
 
Legal reasoning is not simply a sharpening of thinking or a more logical way of explaining a 
dispute—it is a very specific form of thinking and reasoning. Simply providing the heading 
cues is not sufficient to enable lay people to engage with this form of reasoning. The Forms 
however make this error, assuming that all people need is some guidance so they too can engage 
in this form of thinking.  
 
This point is illustrated by LiP Forms in the Case Sample. Take for example question 3A in 
the Notice of Claim, which asks for the connection between the parties. The LiP answers that 
this question elicited varied considerably. Some could answer this in a way that accords with 
legal reasoning. For example: “Landlord (plaintiff), Tenant (defendant). The defendant was a 
tenant at [address] from [date] to [date]” [DCF108]. This identifies the relationship between 
the parties and their roles in the litigation. Answers from other LiPs did not meet the 
expectations of legal reasoning. At one end of the spectrum was a very long explanation 
attaching seven pages of background on the relationship. At the other extreme was a LiP who 
wrote a sentence fragment: “purchase of their business” [DCF501], which provides no 
information about who is the purchaser or seller or the identity of the business.82 This illustrates 
the point that what may seem like a simple question that can be concisely answered, can be 
interpreted in a range of ways by lay people and with varying degrees of clarity for the legal 
reader. This variety of response was replicated for all of the questions in the Forms. One LiP 
commented within the form that they were finding it difficult: “I find this form along with the 
headings very user unfriendly. I will therefore respond to the plaintiffs on plain paper using a 
word processor” [DCF209].  
 
The guidance through the stages of legal reasoning—fact, law, application of law to fact—also 
assumes that the disputant understands the difference between a fact and evidence of a fact. 
While some LiPs did understand this, others merged the concepts. For example, one LiP 
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responded to the question in the “Response by Defendant” which asked “What are the facts of 
the claim from your point of view (identify individual facts) with the following:  
Fact 1 
Attached are copy’s (sic) of facts: 1 – Medical Certificates; 2 – Notice of Business 
closure contract; 3 – Letters to all creditors; 4 – Explanation of my situation and goals; 
5 – Financial relief application from IRD 
 
This lesson has general applicability. The Rules Committee’s 2021 consultation on rule reform 
to improve access to justice puts forward, as one of the proposals, changes to the current 
evidential rules.83 One aspect of this is that: 
Parties would be required to ensure that affidavits comply with the presumption referred 
to in (a) above, to ensure that affidavits are not needlessly argumentative, and also that 
they do not include submission by counsel disguised as evidence.84   
 
If this reform is adopted it would be repeating this error, naturalising the very peculiar thinking 
lawyers are trained to carry out. Notably the reform is presupposed that it will be “submissions 
by counsel” rather than LiPs, ignoring the fact LiPs continue to be court users. This is despite 
the fact the reform is directed at increasing access to justice. 
 
Don’t expect lay people to understand legal terms 
Closely related to avoiding expecting people to think like a lawyer, is to avoid asking them to 
understand legal terms and legal concepts. Despite the emphasis on designing the Forms in 
plain English, the Forms were replete with examples of questions that assume the disputant 
understands the meaning of legal terms. The Notice of Claim, for example, asked disputants to 
differentiate between “money, compensation, damages”, “interest”, and “costs and expenses” 
(Question 4C). It also asked for people to list “Legal references (if any)”. What constitutes a 
“legal reference” and when you might need one is not mentioned. Misinterpretations of this 
question included in LiPs attaching sections of the English dictionary defining terms, print outs 
from Wikipedia, and a news article about a judge enforcing a legal contract. Another LiP used 
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Legal references (if any): amount owing was 35K and the terms were to be the same as 
the mortgage. Just before this was done I emailed his lawyer the following: Spreadsheet 
with interest calcs, Discharge of Second Mortgage document and Memorandum of 
Agreement. [DCF209] 
 
There is also inconsistency in language within the forms. For example, “costs” is defined as 
“lawyer’s fees only” and “disbursements” are defined as “expenses you have paid during the 
claims process including filing fees, fees for serving forms, and photocopying fees”. The next 
question however asks for reasons for “fees and expenses” rather than “costs and 
disbursements”.  
 
While the 2009 Reform had intended to avoid legalese, this turned out to be more difficult in 




One of the major problems with the Forms was their length. The pre-printed forms had all of 
the questions and options, along with space for answers, and an invitation to attach further 
pages and evidence. Case Sample forms were between 17 and 209 pages. Some lawyers 
presented the questions and answers in a Word document, rather than using the pre-printed 
form. Simply reducing the number of pages made the claim or response easier to read. 
 
While the length of each form was problematic, this was compounded by the fact that for 
defended claims, the reader had to work back and forth between several forms (claim, response, 
information capsule, counterclaim, defence to counterclaim). This was difficult due to the 
length but also the numbering of the forms and questions was confusing. The notice of claim 
(Form 2) had substantive questions numbered 3A-4C. The response by the defendant (Form 3) 
was numbered 3A-4B. To read even these two forms together requires a great deal of 
concentration and physical manoeuvring of multiple pages. Once the information capsules are 
included (Forms 4 and 5, with substantive questions numbered 2A-5A), as well as any 
counterclaim and response (Forms 2CC (defendant’s) and 3CC (plaintiff’s)) and counterclaim 
information capsules (Form 4CC (defendant’s) and Form 5CC (plaintiff’s), it becomes a 





Cross-referencing between the Forms added a further layer of difficulty. For example, Form 5, 
question 3A asked, “what is your reply to the plaintiff’s replies in Form 4?”. The use of “reply” 
twice here makes this difficult for anyone to follow. Again, lawyers were able to manage some 
of this difficulty. For example, one lawyer labelled the replies: “Reply 1 (to reply 1), Reply 2 
(to reply 3), Reply (to reply 5)” (DCF407). Another lawyer avoided this by not using the pre-
printed form at all, allowing more flexibility to present a coherent reply.  
 
This can be avoided in an online setting and even enhanced but it suggests careful thought and 
testing is required when designing the questions to be asked. It seems likely that had the forms 
been tested, this problem would have been quickly picked up.  
 
Design for Varying Levels of Complexity 
The forms also underestimated the complexity of claims that would come before the District 
Court. It is convenient to treat low quantum claims as low in complexity because this seemingly 
justifies the limited procedure that is available. What is really occurring is a calculation about 
the cost that a claim can bear: “the amount of process that is due in each dispute is the most 
forensically accurate procedure that can be delivered at proportionate costs and within a 
reasonable time”.85 The claim might be very complex—much more complex than a claim worth 
millions of dollars—but unpicking that complexity would cost more than the claim is worth 
and, therefore, such detailed procedure is unavailable. Admitting the lack of nexus between 
complexity and quantum means admitting another uncomfortable truth: that class is hard wired 
into the system. People with low quantum claims are much more likely to be people with low 
incomes. As Resnik says, day to day demands relating to jobs, benefits, family, and safety are 
not aggregated in big claims.86 Low-income people are therefore much less likely to have 
access to the procedure offered by the senior courts, even though their claims may be complex 
and important.  
 
While this uncomfortable truth is not widely advertised, it is well known. In the 2004 
Consultation Paper, the District Courts Small Claims Sub-committee noted the lack of logical 
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connection between the sum at stake and the complexity of the claim:87 
 
In recent times, claims for amounts less than $50,000 have attracted the label “small 
claims”. Though commonly enough done around the world, distinguishing between 
‘small’ and/or substantial and/or complex claims by simply drawing a dollar amount 
line reveals little more than a purely arbitrary approach. 
 
Despite this observation, the Information Capsule Rules anticipated a simple claim. The forms 
had space for only one plaintiff and one defendant (additional pages had to be attached for 
additional parties) and the claim needed to be reduced to the format set out. The forms 
anticipated a claim that could be broken into the various elements discussed above, which in 
simple cases created repetition but in more complex cases allowed insufficient flexibility to 
explain the claim. Furthermore, they were not well designed for additional plaintiffs and 
defendants. The response by the defendant did not contemplate any affirmative defences as it 
did not have a place for them (although they could be added). Counterclaims were anticipated 
with forms drawn up for these but in practice but these had a number of confusing features as 
well.88 During the consultation with the profession in 2012, the sub-committee reported back 
to the Rules Committee that “The main problems that emerged from the meetings [with the 
profession] were that the DCR forms did not assist in clarifying the issues in complex 
proceedings …”.89   
 
On the other hand, the construction of the Forms invited repetition in very simple cases. It 
attempted to provide clarity through providing specific prompts leading the disputant to 
separate out each of the legal elements: (1) the connection between parties; (2) the details of 
the duty the defendant owes the plaintiff (the legal duty); (3) what happened that led to this 
claim (the legally relevant facts); (4) facts showing why the defendant should pay or give what 
is being claimed (connection between facts and duty); (5) the consequent loss. However, the 
answers to these questions can often require the same material, creating significant repetition. 
Take for example a claim arising under a contract to supply goods in return for payment. 
Element (1), the connection between the parties, is created by the contract, so the existence of 
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that contract and its terms is the connection between the parties. Element (2), the legal duty, is 
that goods were supplied under the contract, triggering the defendant’s obligation to not pay. 
Element (3), the facts, repeats the same material—there was a contract, goods were supplied—
and adds the information that the defendant did not pay the specified amount. Element (4), the 
connection between the facts and duty, are the same again—there was a contract, goods were 
delivered, the defendant did not pay the specified amount. Element (5), the loss suffered, is the 
specified amount, already stated in answer to (3) and (4). The overall effect of reading the 
pleading is one of frustration at being told the same information over and over again. This 
would have been very irritating to legal thinkers and confusing to lay people who would wonder 
why the form called for so much repetition. Again, with testing various scenarios before the 
Forms were released, this problem would likely have been identified. 
 
DISCUSSION  
Analysing the 2009 Reforms can provide us with important information about how to design 
effective reforms in the future. Those involved in the 2009 Reforms were obviously making 
decisions without the benefit of hindsight, and were also doing so without subsequent 
developments in thinking about how to undertake reform projects. An important influence, 
which has arrived in the legal world since the 2009 Reforms, is “design-based thinking”.90 
Design-based thinking offers a methodology or an approach,91 that if applied to the 2009 
Reform process, may have avoided many of the problems encountered. While the ideas from 
design-thinking were not readily available at the time, I discuss how drawing on this field could 
helpfully guide reform in the future. This is particularly important given the Rules Committee 
is once again undertaking a major reform aimed to increase access to justice. 
 
Derived from the field of design for developing consumer products,92 design-thinking is now 
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advocated for in a range of legal contexts, including for improving access to justice.93 This 
method of approaching projects has now become so widespread that, at least in the United 
Kingdom, it has become what Tomlinson calls “the new orthodoxy”.94 Theory and critique of 
design-thinking continues to develop, but it does provide some useful insights. Its core is 
conducting an iterative process that begins with generating insights about the users, then 
generating ideas, testing those ideas, and continuing to iterate and test both before and after 
implementing them.95  
 
Importantly for our purposes, the process of design-thinking “begins with a profound focus on 
the people whom a product, service, or system is trying to serve”.96 As the foregoing analysis 
suggests, the lack of focus on exactly who the 2009 Reforms was designed to serve was a key 
problem. Confusion over whether LiPs were a significant group of users and what type of LiPs 
were before the court (“true” or corporate LiPs), was a significant hinderance in the project.  
 
Lack of information about who court users are is a problem that continues today. There is no 
system in place to collect data about the type of litigants who are litigating (e.g. local 
government, companies, individuals) and limited information about representation.97 There are 
means for filling in such gaps in knowledge. An excellent model is the New South Wales 
project to optimise the use of civil court and tribunal data for evidence-based decision-making, 
collecting data from court files.98 Without this information, rule-making bodies are essentially 
reforming in the dark, based on assumptions and ideas gleaned from their own interactions 
with the system. Adopting a design-thinking methodology makes this detailed inquiry a 
necessary initial step, before undertaking reform, avoiding the pitfalls of designing for the 
wrong users or only one group of users.  
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Design-thinking also provides the means to ensure that the reform meets the needs of the 
identified users, a significant emphasis on working with those users to test whether the reform 
meets their needs. Recall that the testing undertaken for the 2009 Reforms had some 
appearance of a design-based process, focusing on useability and plain-language. It was 
however too brief and was not conducted with all the user groups—judges, lawyers, individual 
LiPs, corporate LiPs. It was essential that this testing used simulated scenarios that would be 
likely to be encountered in practice—not just reading through the forms. If such testing had 
been undertaken, it is very likely some of the core problems with the forms identified in Part 
III of this article would have been identified before the reform was implemented. Testing of 
this nature and extent obviously entails time and expense, but it avoids the time and expense 
encountered later when a project fails.  
 
Design-thinking encourages ongoing testing and iteration even after an initiative is made 
accessible to the public. Testing and iteration is easier to achieve in an online setting, which 
gives flexibility for immediate feedback (surveys gathering user experience) and flexibility in 
form design (the online form can be altered without the cost of reprinting hard-copy versions). 
If such ongoing feedback and iteration is not readily available, an alternative is to plan for 
evaluation. The discussion and delays evident in the time after the 2009 Reforms were 
implemented illustrate the importance of planning for this evaluation before the reform is 
implemented, as part of the overall strategy.  
 
Evaluative research is a set of research methods that are designed to assess whether an action, 
innovation, or change actually achieves what it sets out to achieve.99 A good evaluation process 
should clearly set out what the goal of the reform is in advance of implementation and 
determine a method for evaluation once the reform has had time to take effect. There are a 
number of methods for carrying out evaluative research. In the context of the 2009 Reforms 
this could have included: analysis of data generated by the Ministry of Justice, surveys of the 
profession or public, focus groups, review of court files, court observations. For example, to 
assess whether the reforms were meeting the needs of LiPs, data could have been collected to 
determine the number of LiPs filing in the District Courts before and after the reforms. This 
 
 





would not be a direct measure of whether the procedure was user-friendly but could serve as a 
proxy for how user friendly the new procedure was. It would also be a direct measure of the 
numbers of LiPs accessing the court. Additionally, interviews, surveys, or focus groups with 
LiPs who had used the forms could be conducted to ask them about their experience. An 
alternative or additional method would be to conduct an expert review of court forms to identify 
whether parties were filling out the forms in such a way that clearly communicated their 
dispute. What is important is that a goal is articulated with sufficient clarity that a method of 
measurement can be matched to the question.  
 
Had these steps been followed, problems with the forms would have been identified much 
earlier. Moreover, the Rules Committee and other reformers would have had the opportunity 
to learn from the innovation, identifying successes and problems, and continued to build from 




The Rules Committee is currently undertaking another reform project, this time across all the 
courts, to increase access to justice. Like the 2009 Reforms that sought to step back and see the 
“big picture”, the current reform project has a wide focus with publicity billing it as a 
“generational reform”.100 The lessons from the 2009 Reform suggest such large scale reform 
may not achieve what is hoped. It creates an expectation that a part-time body with limited 
resourcing can make a single effective change to ameliorate both longstanding and very 
complex problems. The 2009 Reforms cautions us that carefully tested and evaluated reforms 
will move us more gradually, but more reliably, to the overall goal of improving access to 
justice. The Rules Committee—and other reform bodies like it—need the resourcing to be able 
to carry out this testing and evaluation; they need access to the money and expertise to support 
their projects. This resource will make reform more expensive initially, but will ultimately 
mean building a system that responds to users’ needs and works towards the goal of improved 




100 New Zealand Law Society, “Rules Committee invites comment on comprehensive civil justice reforms” 20 
May 2021, www.lawsociety.org.nz.  
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